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Whether occurring under the cover of darkness by a typical

criminal, or behind the protective barrier of corporate

structures by a business school graduate, [environmental

crimes] are some of the most far-reaching, dangerous and

complex crimes affecting society. They are crimes that may

directly affect our health today or the health of untold

generations to come.1

INTRODUCTION

Both civil and administrative penalties serve appropriate and

important roles in dealing with violations of environmental laws. However,

the disaster at Love Canal in 19782 demonstrated that civil and admin-

istrative remedies were failing to deter environmental crime, and thus

all three branches of the federal government, as well as state and local

authorities, began to consider criminal liability as an important tool for

dealing with environmental criminals.3 Given that the “environmental

crisis” can be said to “[cause] substantially more illness, injury, and
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death than street crime,”4 the introduction of criminal sanctions into the

arsenal of possibilities for environmental crime sentencing makes sense.

Over the years, criminal liability has increased the deterrent and

retributive effects of environmental crime sanctions.5 However, prose-

cutions for environmental violations committed by both individuals and

corporations continue. Perhaps, therefore, other alternatives besides civil,

administrative and criminal penalties should be considered in dealing with

these specialized types of crimes. As this Note will suggest, therapeutic

jurisprudence—specifically, problem-solving courts—and restorative justice

practices may offer unique and unconsidered strategies for sentencing

environmental crimes.

Part I will consider the history of environmental crime in the United

States and abroad, and the differences between the civil and criminal

sanctions currently used to respond to environmental violations. Part II

will explain the requirements and penalties within some important United

States environmental statutes, and will outline the specifics of the United

States Sentencing Guidelines for environmental statute violators, in-

cluding corporations. Part III will highlight the distinctions between how

courts respond to “environmental criminals” who may cause indiscrimi-

nate injuries and more “traditional criminals” whose crimes cause more

easily identifiable injury. Part IV will address the problems of proof asso-

ciated with identifying environmental crime victims and transition to

Part V, which will introduce two additional sentencing approaches: the

therapeutic problem solving court model that centers on rehabilitating

the defendant and the restorative justice model that focuses on restoring

the victim. Part V will advocate that using these two models, along with

the more punitive approaches within the Federal Sentencing Guidelines

and environmental statutes, can add to the sentencing possibilities for

those who commit environmental violations. This discussion will include

consideration of the possible weaknesses in this overall argument, address-

ing in particular the issue of double jeopardy raised within the Fifth

Amendment of the United States Constitution.
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I. ENVIRONMENTAL CRIME

A. History: The Rise of Environmental Regulation

1. In the United States

After the 1970s, the United States government began to take

environmental protection more seriously in response to public sentiment

and growing scientific evidence of the threats caused by pollution.6 During

this period, the Environmental Protection Agency (“EPA”) was created7

and Congress drafted environmental statutes such as the Clean Air Act

Amendments8 and the Clean Water Act.9 These statutes, among others,

“seek to establish a balance between industrialization and the equally

important goal of protecting the public health and welfare while pre-

serving natural resources.”10 In 1981, the EPA established an Office of

Criminal Enforcement11 which “enforces the criminal provisions of . . .

[the] statutes in conjunction with the Department of Justice (“DOJ”).”12

In addition, the DOJ created an Environmental Enforcement Section

within its Lands Division to provide litigation support to agencies and deter

statute violations.13 During the 1970s, the courts only prosecuted twenty-

five environmental crimes.14 By contrast, “[i]n fiscal year 2000, the EPA

referred 236 criminal cases to DOJ, and the courts assessed $122 million

in criminal penalties.”15 The increase over eighteen years can be attributed
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in part to the EPA’s hiring of criminal investigators “with the authority

to carry firearms and execute search and arrest warrants.”16

In 1992, the Federal Bureau of Investigation (“FBI”) became in-

volved in environmental enforcement through a memorandum of under-

standing with the EPA.17 After that time, investigation of those who

violated environmental laws took place in a similar manner to investiga-

tion of other criminals.18 In addition to imposing monetary fines, courts

also began sending environmental statute violators to prison.19 In 1997,

the courts ordered “195.9 years worth of jail time” to those found guilty

of violating environmental laws.20

In each environmental statute, penalties not only target individual

persons but corporations as well.21 The statutes all include corporations

in their definition of “persons”22 and liability is based on the “imputation

of agents’ [or employees’] conduct to a corporation, usually through the

application of the doctrine of respondeat superior.”23 Respondeat superior

is a common law principle under which an employer can be held liable

for tortious actions of his employees committed within the scope of their

employment, even though the employer may not be personally at fault.24

When considering the sentence severity for corporate environ-

mental violations, however, EPA and DOJ apply a flexible standard. Both
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agencies “look favorably upon . . . voluntary compliance efforts.”25 These

include, for example, “voluntary disclosure,” taking proactive “preventive

measures,” and “self-policing.”26 The EPA implemented a policy in 2000

that made penalty reductions contingent on self-auditing and included

incentives for voluntary discovery and compliance.27

2. Around the World

Within the United States alone, tension between the health of the

environment and economic and corporate development complicates envi-

ronmental protection efforts and creates the necessity for numerous laws

and sanctions promulgated by Congress, regulated by state and federal

agencies, and enforced by the judiciary.

The complexity of the problems within the United States helps to

explain the lack of success in dealing with environmental criminality on an

international scale. One of the central issues that complicates the control

of environmental misconduct worldwide is that the effects of environmental

crimes are often indeterminate and therefore difficult to prove.28 Further-

more, the “jurisdictional boundaries of most environmental laws . . . tend

to turn on questions of degree that are, at best, gray at the border.”29

After the 1970s, around the time the United States began paying

more attention to environmental concerns, other nations also began to

consider the threats to environmental quality.30 At the United Nations’

World Congress on the Human Environment, held in Stockholm in 1972,

the countries in attendance acknowledged the importance of the envi-

ronment to the protection of public health.31 “The Stockholm Declaration
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states that ‘[m]an has the fundamental right to freedom, equality and ade-

quate conditions of life, in an environment of a quality that permits a life

of dignity and well-being.’ ”32 Twenty years later, the Rio Declaration echoed

the sentiment that man is “entitled to a healthy and productive life in

harmony with nature,” but also recognized the “inherent tension between

the right to development and the right to a healthy environment.”33

Despite the fact that multiple nations agreed with the message

of these two declarations, and regardless of the common knowledge that

man-made pollution does not simply stop at state or national borders, “few

conventional laws and domestic laws criminalize international environ-

mental misconduct effectively.”34 In fact, environmental criminal laws that

are legally binding on all nations do not exist and there is no organization

with the authority to create such legislation.35

B. Current Sanctions: Civil v. Criminal

Within the United States system, the purposes of criminal and

civil law are different, so legislatures and courts use varying rules and

paradigms to analyze their actions and decisions in regards to those

differences.36 The Constitution, statutory law, and the common law each

distinguish between criminal sanctions, which emphasize guilt and

innocence, and civil proceedings, which “emphasize the rights and respon-

sibilities of private parties.”37 Criminal enforcement is best understood
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as “one tool in an enforcement toolbox that also includes various civil

and administrative enforcement options.”38 The courts utilize different

procedural and investigatory rules, standards and “burdens of proof, rules

of discovery,” and methods of punishment within criminal and civil pro-

ceedings.39 In light of these alternatives to federal liability, the question

can be raised why Congress found the addition of criminal sanctions for

environmental crimes necessary.

One reason might be that criminal penalties lead not only to

incapacitation, possessing a significant deterrent value, but they also

possess a “unique ability to express moral condemnation.”40 Corporate

officials in particular, and in some instances individuals, “belong to a social

group that is exquisitely sensitive to status deprivation and censure” and

will respond to the moral stigma that accompanies a criminal prosecu-

tion.41 In contrast, simply using regulatory justice and focusing on a social

harm needing a remedy sustains the idea that there is little wrong with

specific individuals within a corporation, or members of the public, who

may intentionally or negligently violate a law.42

1. Civil Sanctions

Civil law is defined as “a compensatory scheme, focusing on damage

rather than on blameworthiness, and providing less severe sanctions and

lower procedural safeguards than the criminal law.”43 In principal, the

purpose of civil sanctions is to compensate for damages caused, while

criminal sanctions are aimed at retribution and incapacitation.44 “Absent

adequate civil sanctions” for environmental criminals who cause injury

to human and environmental health, “polluters have [little to] no incen-
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tive to modify their environmentally harmful conduct.”45 This illustrates

a need for increased criminal enforcement to bolster the civil sanctions.

Also, “lenient [civil] sanctions encourage [the] perception that environ-

mental transgressions are not considered serious by either society or the

criminal justice system.”46 Therefore, more severe penalties are necessary

to prove to environmental criminals that their actions are not condoned

by society.

2. Criminal Sanctions

Criminal enforcement of environmental crime increased throughout

the 1980s. “In 1987 United States Attorney General Edwin Meese autho-

rized a new Environmental Crimes Section within the . . . Department

of Justice.”47 “Criminal law is [in general] distinguished by its punitive

purposes, its high procedural barriers to conviction, its concern with the

blameworthiness of the defendant, and its particularly harsh sanctions.”48

Others have proposed that, in reality, all that distinguishes a criminal

from a civil sanction is the level of “community condemnation” that

justifies the sanction.49 In some situations, it has been argued that only

imprisonment will allow the “full weight of the criminal law to be brought

to bear on that conduct.”50 Regardless, without criminal sanctions, corpo-

rations in particular may view the penalties for environmental violations

as a mere “cost of doing business” that they may ultimately pass on to

their customers.51

All the environmental statutes that exist in the United States

contain provisions, restrictions, and requirements that expose violators
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to criminal, civil, and administrative liability.52 Civil judicial enforcement

implies the possibility of significant monetary punishment that, for various

environmental crimes, may reach “up to $25,000 per day.”53 Allowing for

larger fines and more jail time, criminal enforcement can be “seen as a

harsher substitute for civil enforcement.”54 As demonstrated below, the

“civil, criminal and administrative penalt[ies]” in environmental statutes

overlap and many of the same types of penalties appear within multiple

statutes.55

II. THE ENVIRONMENTAL STATUTES AND THE SENTENCING

GUIDELINES

A. Overview of Major Environmental Statutes

For a first example, the Resource Conservation and Recovery Act

(“RCRA”) is designed to control hazardous waste from “cradle-to-grave”56

by regulating its generation, treatment, storage, transportation, and

disposal.57 According to the Act, solid waste is hazardous if it is ignitible,

corrosive, reactive, or toxic.58 Under section 6928 of the Act, seven specific

criminal actions have been identified.59 Six of these impose a penalty of

up to $50,000 per day of violation and up to five years of imprisonment.60
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If any action regarding hazardous waste places a person in imminent

danger of death or serious bodily injury, an individual may be fined

$250,000 and/or receive up to fifteen years imprisonment. If such a crime

is committed by a corporation, that entity may be fined up to $1,000,000.61

In addition, RCRA gives authority to the DOJ to file civil judicial actions

in United States District Court against persons or companies who have

not complied with the statutory requirements of RCRA.62 The EPA can

also issue administrative orders pursuant to sections 3008(a), 7003, 3013,

and 9006 of the Act.63

As a second example, the 1990 Clean Air Act (“CAA”) amendments

allow the EPA Administrator to impose civil penalties of up to $25,000 per

day for violation of any requirement, rule or order.64 As with most envi-

ronmental statutes, citizens can seek civil penalties through citizen suits.65

In addition, after 1990, criminal fines of up to $250,000 and prison sen-

tences up to five years can now be imposed on any person who knowingly

or negligently releases any hazardous air pollutants listed on the Superfund

list.66 As is most often the case, those fines are higher for corporations.67

As aforementioned, most of the other environmental statutes con-

tain the same or similar criminal, civil or administrative penalties as those

in RCRA and the CAA. One such example is the Toxic Substances Control

Act (“TSCA”), which aims to eliminate the “unreasonable risk of injury

to health or the environment” from introducing toxic substances into the

market.68 Under TSCA, manufacturers must maintain records and

submit reports on their chemical manufacturing, importing, and process-

ing; they violate the law if they do not do so.69 Specific enforcement such
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as an injunction under TSCA section 17 or criminal sanctions under TSCA

section 16 (requiring knowing or willful conduct) may be warranted.70

The Safe Drinking Water Act of 1974 (“SDWA”) represented the

first federal attempt to control harmful contaminants in public water and

to regulate drinking water underground.71 The Act requires tap water pro-

viders to meet national drinking water standards72 and implements under-

ground injection control programs to protect the quality of groundwater.73

Under the Act, the states have the primary enforcement responsibilities

for implementing the regulations and their programs must meet or ex-

ceed minimum federal requirements.74 Enforcement of the SDWA includes

civil fines of up to $25,000 per day of violation and criminal fines.75

In addition, violations of the Federal Insecticide, Fungicide, and

Rodenticide Act (“FIFRA”) result in similar types of civil, administrative,

and criminal penalties. FIFRA regulates pesticides that threaten the envi-

ronment.76 The Act requires distributors of pesticides to register with the

government.77 All new pesticides must be registered with the EPA, includ-

ing the complete formula, a proposed label, and a description of the tests

administered.78 Those who fail to adhere to FIFRA’s mandates are subject

to civil penalties of up to $5,000 per offense, if they are an employee or

professional, or $1,000 if they are an individual or private citizen.79 Crim-

inal sanctions can include up to $50,000 in fines and one year in prison for

professionals on the job and up to $1,000 in fines and thirty days in jail for

private citizens.80
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Finally, there is the Clean Water Act (“CWA”), which seeks to
eliminate discharges of pollutants into navigable waters, with an interim

goal to achieve water that is both ‘fishable’ and ‘swimmable.’81 Before dis-
charging pollutants, polluters must obtain a National Pollution Discharge

Elimination System (“NPDES”) permit that contains limits on how much
of a pollutant can be discharged from identifiable point sources.82 The per-

mit holder must monitor and report his discharge and must use the “best
available technology” (as determined by the EPA) to treat the pollution

before releasing it.83 Similar to the other statutes, civil and administra-
tive penalties along with criminal fines and prison sentences accompany

violations of the CWA.84

All of these statutes make clear that individuals and corporations

are not wasting their time by considering compliance with environmental
laws to be an important goal. Difficulties arise when those individuals and

corporations do not have knowledge of the requirements, feel that ignor-
ing the requirements would be easier or better for their business, or are

unclear about the environmental impacts of their actions.
In 1984, through the Sentencing Reform Act, Congress directed

the U.S. Sentencing Commission to “serv[e] as a clearinghouse and infor-
mation center for the collection, preparation, and dissemination of . . .

Federal sentencing practices.”85 The commission promulgated the Federal
Sentencing Guidelines, which remain the most comprehensive sentencing

system in existence.86 These guidelines have proved helpful in clarifying
some of the confusion inherent in the environmental statutes with which

corporations and individuals must comply.

B. Federal Sentencing Guidelines and Environmental Crimes

The U.S. Sentencing Commission included in the Federal Guidelines
specific provisions for environmental violations.87 The guidelines require
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judges to impose specific sentences for various categories of environmental
violations and assist in providing uniformity when sentencing the same

crimes.88 The sentencing subsections dedicated to environmental violations
are not assigned to a specific statute, but instead overlap and appear in

more than one Act, as discussed in the previous section.89

In 1991, the Sentencing Commission promulgated the Organiza-

tional Sentencing Guidelines.90 Under these guidelines, organizations can

be sanctioned with fines, community service, placing public notices or

apologies in local newspapers, and probation terms.91 The guidelines are

designed to further just punishment and deterrence, two primary goals of

sentencing.92 The guidelines give organizations an incentive to implement

effective compliance programs93 and are marked by an “avowedly prag-

matic ‘carrot and stick’ approach.”94 This creates an appropriate “mix of

persuasion and punishment.”95

In December 1993, an advisory group to the Sentencing Commission

published proposed guidelines for corporations convicted of federal envi-
ronmental crimes.96 These guidelines focused on environmental compli-

ance programs that reduced corporate exposure to criminal liability.97 The
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landmark corporate compliance case, In re Caremark International Inc.,
demonstrates that organizational guidelines generally provide “powerful

incentives” for corporations to create “compliance programs to detect viola-
tions of law, promptly to report violations” to the proper authorities, and “to

take prompt, voluntary remedial” measures.98 In addition, “[t]he Caremark
decision expanded potential liability for board members by holding that a

corporate director has a good faith duty to see that adequate information
and reporting systems are established within the organization.”99

United States v. Mills was “[t]he first environmental case to success-
fully impose jail sentences and fines using the Sentencing Guidelines.100

This case “involved six counts of knowingly dredging a canal and dis-
charging fill into wetlands in violation of the Clean Water Act.”101 The

defendants, two Florida landowners, were convicted on six counts and
sentenced to twenty-one months in jail without the possibility of parole.102

In addition, a supervised release required that they “comply with a site
restoration plan prepared by the [Army] Corps [of Engineers]” and the

EPA, and a fine of over $5,000.103

III. THE APPLICATION OF SANCTIONS: ENVIRONMENTAL CRIMINALS

VS. TRADITIONAL CRIMINALS

Consideration of these specialized guidelines draws attention to

a trend of discrepancy between how environmental defendants and other
federal defendants, committing more general crimes, are sentenced.104
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An increasing disparity in the relative severity of punishments
illuminates the differences.105 “Mandatory minimum sentences, including

harsh recidivist laws” for repeat offenders, are used as punishment for
many traditional crimes unrelated to environmental violations.106 Fewer

environmental defendants are going to prison while the percentage of
federal defendants guilty of other crimes who are sentenced to jail time

continually increases.107 “Sentencing Commission data make clear that
prison is the exception, not the norm, for environmental defendants,”

especially those representing corporations.108

Environmental defendants, and most clearly corporations, appear

to be treated with lenience in comparison to individual criminals prose-

cuted within the federal system.109 This observed leniency can be attri-

buted in part to the substantial assistance and mitigating circumstance

departures that lessen environmental criminal sentences more often than

other defendants who commit non-environmental crimes.110 Congress

determined that giving substantial assistance to the government, such as

owning up to wrongdoing or cooperating with mandates, should be seri-

ously considered when sentencing environmental crimes.111 Substantial

assistance is a “public policy decision [that] addresses the broader soci-

etal concern of giving incentives for cooperating with law enforcement

authorities.”112 Mitigating circumstances are situations or facts that do

not negate a defendant’s guilt, but are considered by the court during the

sentencing process, especially when considering a less severe sentence.113

Another distinction can be made between the Sentencing Guideline’s

treatment of corporations and its treatment of individuals. Corporations

cannot be incarcerated in the same manner as an individual, since they

have “no soul to be damned, and no body to be kicked.”114 However, the
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law has developed in a direction that allows the actions of individuals

within a corporation, such as their executives or employees, to be con-

victed for criminal actions committed in the name of the corporation.115

A. Sanctioning Corporate, White-Collar Criminals

“Since the Supreme Court’s decision in New York Central & Hudson

River Railroad Co. v. United States,116 organizations have been held vicari-

ously liable for the federal criminal offenses of its employees . . . .”117 In

a later Supreme Court case, United States v. Dotterweich, the Court held

the president of a pharmaceutical company liable for corporate violations

of the Food, Drug, and Cosmetics Act based on the officer’s level of respon-

sibility in the corporation.118 Liability was imputed to the corporation even

though it did not derive any pecuniary benefit from the individual’s acts.119

In 1940, Criminologist Edwin Sutherland coined the term “white-

collar crime,” defining it as a crime committed by an otherwise respectable

person in the course of his or her business or occupation.120 Economically

successful businessmen of otherwise upright standing commit most white-

collar offenses, including embezzlement, tax evasion, and violation of envi-

ronmental statutes.121 As already addressed, however, the use of criminal

law is not the dominant approach to dealing with white-collar criminals,

whereas it is the most common tool used to deal with individuals who

commit crimes not within the scope of their employment.122

B. Sanctioning Traditional (Non-Environmental) Criminals

Generally, many more individuals than corporations are prose-

cuted for criminal offenses.123 Within the years 1996-2000, the courts

imposed 257,441 federal sentences on individuals while only imposing
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1,149 on corporations.124 This discrepancy may exist because corporate

crimes are often viewed as “unintentional or technical in nature, thereby

allowing white-collar offenders to be dealt with differently than street

criminals.”125

In the case of traditional individual crimes, the connection between

the individual and their communities is downplayed in comparison to cor-

porate agents and their firms.126 Being part of a larger regulatory environ-

ment makes white-collar crime seem more a consequence of structural

influence rather than of morally blameworthy or deficient individuals.127

The differences most likely have to do with the wealth of corporations and

their legal identity in contrast to the ‘nonidentity’ of individual offenders.

Whatever the reason, “the assignment of culpability [to corporations] is

muddied in a way that it is not in street crime.”128

Just as corporations commit environmental infractions in order

to save money and time, so do individuals. Individuals can also be found

guilty of environmental statute violations. John Rapanos was liable for

beginning construction of a subdivision over a wetland without seeking

the proper permit as required by the Clean Water Act.129 Many crimes

committed by individuals unaffiliated with any organization or corporation

are recreational or household crimes committed for convenience.130 These

include “dumping garbage and fuel from recreational boats; failing to

pack refuse out of wilderness areas. . . hunting or fishing for endangered

species out of season, or beyond legal limits; [and] ignoring fire bans.”131

IV. ENVIRONMENTAL CRIME VICTIMS: PROBLEMS OF PROOF

The injuries caused by many environmental crimes may not be

immediately obvious and the threat they pose may “be gradual and silent,

going undetected for years.”132 The victims of most environmental crimes



500 WM. & MARY ENVTL. L. & POL’Y REV. [Vol. 32:483

133 United States v. Rutana, 18 F.3d 363 (6th Cir. 1994).
134 Id. at 364.
135 United States v. Thorn, 317 F.3d 107 (2d. Cir. 2003).
136 Id. at 115-16.
137 Tamsen Douglas Love, Deterring Irresponsible Use and Disposal of Toxic Substances:

The Case for Legislative Recognition of Increased Risk Causes of Action, 49 VAND. L. REV.

789 (1996). “Although persons exposed to toxic substances may experience immediate

physical symptoms, more often exposure increases one’s risk of contracting a serious

disease in the future. The disease may remain latent for many years after exposure.” Id.

at 795-96.
138 Lucia Ann Silecchia & Michael J. Malinowski, Square Pegs and Round Holes: Does the

Sentencing of Corporate Citizens for Environmental Crimes Fit Within the Guidelines?,

8 FED. SENT’G REP. 230, 231 (1996).
139 J. Michael Bradford, Environmental Crimes, 45 S. TEX. L. REV. 5, 7 (2003).

are not as easily identified as those in the Sixth Circuit case United

States v. Rutana.133 In that case, the defendant was convicted of illegally

dumping highly acidic wastewater into a city sewer line. At the other end

of the pipe, the contaminated water badly burned two employees of the

sewage treatment plant.134

The indefinite predictions made by an expert in a case like United

States v. Thorn are more common when it comes to identifying environ-

mental threats or making criminal convictions. In the Thorn case, the

owner of an asbestos abatement service was convicted under the Clean

Air Act for violations of asbestos removal regulations.135 At sentencing,

a government expert testified that there was a “virtual certainty” that at

least some of the defendant’s seven hundred employees would eventually

become ill even though asbestos-related diseases may not appear until

twenty-five to thirty years after exposure.136

Dangerous environmental pollution, such as toxic substances re-

leased impermissibly, often do no immediate, discernable damage and

may be absorbed into the tissues of the body, remaining there for years

before the effect of their presence, normally in the form of disease, mani-

fests itself.137 The slow manifestation of environmentally-related injuries

indicates how difficult it can be to identify the victims of environmental

crimes. These crimes can often be too amorphous and difficult to evalu-

ate138 and therefore create a continuing challenge for the court system.

Prosecutors and investigators remain concerned “that fines and

administrative penalties are insufficient to deter bad conduct,” that is

most often driven by greed.139 Yet, incarceration may not be the answer

either because prison terms that incapacitate and deter environmental

criminals from recidivism levy a high price to society or do not adequately
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seek to address the root causes of environmental law violations.140 The

inadequacy of current methods indicates the need for additional sen-

tencing strategies that can be coupled with the civil, administrative, and

criminal penalties already in existence.

Many reasons to favor alternative sentences for environmental

crimes that do not include prison or fines exist. Some of these reasons

include less expense to taxpayers, keeping the employee as a productive

member of society and the workforce, and working toward education and

deterrence goals.141 The therapeutic jurisprudence and restorative justice

models, if added into the arsenal of sentencing possibilities for environ-

mental defendants, could permit swifter resolutions for smaller crimes,

improve self-reporting and monitoring problems, and assure more positive

outcomes by ensuring that offenders are held accountable and that the

public can play a role that they are otherwise not afforded. The goals of both

models include some of the same goals as criminal and civil approaches,

including deterring offenders from future lawbreaking and supporting

offender rehabilitation.142

V. EXPANDING THE SENTENCING ARSENAL

A. Therapeutic Jurisprudence and Problem-Solving Courts

1. History and Development (Defendant-Focused)

“Therapeutic jurisprudence began in the late 1980s as an inter-

disciplinary scholarly approach in the area of mental health law.”143 Since

the 1990s, the use of therapeutic jurisprudence has also been applied to

analyze issues in healthcare, disability law, and contract law, among

others.144 At its core, therapeutic jurisprudence is a broad and potentially

all-encompassing concept that “examines whether the law and legal insti-

tutions have healing effects or detrimental effects”145 and attempts to
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ascertain whether the negative effects can be reduced “without subordi-

nating due process and other justice values.”146

Potentially, some scholars argue that “[a] spillover into criminal

law and procedure” might be appropriate for therapeutic jurisprudence

concepts.147 Following that line of argument, this method could work in

the context of environmental crime as “a tool for gaining a new and dis-

tinct perspective on questions regarding the law and its applications.”148

The problem-solving court model may be the most workable example of

how therapeutic principles can help to combat environmental crime. This

model is a sentencing possibility that could serve as a different way to

focus on non-compliant corporations and individuals.

The first drug problem-solving court was established in 1989

followed by domestic violence courts in 1996 and mental health courts

in 1997.149 This recently developed court model takes a therapeutic ap-

proach to using the legal process and the role of the judge to rehabilitate

offenders.150 Supporters of problem-solving courts would agree with the

proposition that while retributive policies might feel productive,151 “they

do not necessarily reduce crime” or reduce the harm felt by victims.152

These newer courts attempt a “radical judicial reorientation”153 and deal

with problems such as drug abuse and domestic violence that continue

to require “focused and sustained attention.”154 However, despite the
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changes, problem-solving courts remain connected to the traditional court

system.155

In a problem-solving court, one judge may deal with all cases156 and

allows “the court process to actually become part of the [offender’s] treat-

ment.”157 The purposes of these courts include “(1) immediate intervention,

(2) nonadversarial adjudication, [and] (3) hands-on judicial involvement.”158

The judges attempt to actively resolve the case before them and the prob-

lems that caused the parties to come to the courtroom. These judges re-

ceive specific training and play a part in helping to monitor and supervise

the treatment processes of offenders.159

Within these specialized courts, “evolving standards, continuous

monitoring and collaboration replace existing structures.”160 The model has

been well received, and the use of the courts has expanded because they

have allowed for “more effective case load management, reduced systemic

costs . . ., and decreased rates of recidivism” within the specialized areas

of law to which the model is applied.161 Achieving those three goals would

be significantly beneficial in the fight against environmental crime, another

specialized area in the law.

2. Application to Environmental Crimes

Given that the problem-solving courts and the concept of thera-

peutic jurisprudence “represent a newly broadened conception of the role

of the courts,”162 it may be feasible to apply these approaches to the specific

realm of environmental crime. Employing only one judge would greatly

reduce the necessary resources to prosecute environmental crimes, espe-

cially if the judge traveled to partake in the traditional trials for environ-

mental violations, such as those with identifiable local effects and those



504 WM. & MARY ENVTL. L. & POL’Y REV. [Vol. 32:483

163 David B. Rottman, Does Effective Therapeutic Jurisprudence Require Specialized

Courts (and Do Specialized Courts Imply Specialist Judges)?, 37 COURT REV. 22, 23 (2000)

(stating that “[s]pecialized courts . . . are staffed by permanent judges who have substantive

expertise in the area” (quoting ISAAC UNAH, THE COURTS OF INTERNATIONAL TRADE:

JUDICIAL SPECIALIZATION, EXPERTISE, AND BUREAUCRATIC POLICY-MAKING 7 (1998))).
164 Mia Anna Mazza, The New Evidentiary Privilege for Environmental Audit Reports:

Making the Worst of a Bad Situation, 23 ECOLOGY L.Q. 79, 86 (1996).
165 Johnson, supra note 89, at 281 (stating that violators of an environmental statute “can

use their new knowledge to help teach others about their mistakes, and the regulated

community can use this information to [sic] towards self-compliance”).
166 Brent Fisse & John Braithwaite, The Allocation of Responsibility for Corporate Crime:

Individualism, Collectivism, and Accountability, 11 SYDNEY L. REV. 468, 496 (1988).
167 Johnson, supra note 89, at 281-82 (advocating that free seminars or public speeches

provide the opportunity for others to learn how to prevent violations of environmental

statutes).

committed by individuals. This particular judge could have the respon-

sibility of acquiring detailed expertise in the field of environmental law and

with the parameters of environmental sentencing.163 An environmental

problem-solving court judge who has particularized knowledge concern-

ing the lengthy environmental statutes and their penalties could create

unique sentencing requirements for each individual defendant.

When considering a corporation rather than an individual, a judge

could consider different options. Courts could compel a company to hire

someone to come by periodically, potentially unannounced, to monitor or

audit the companies’ behavior.164 Alternatively, they could insist that the

violator of the law or the company’s Board of Directors hold meetings to

teach the corporation about what should be considered to comply with the

laws, taking necessary steps to ensure compliance.165 Indeed, an employee

within a company would be more likely “to know where problems of ille-

gality have occurred previously, and to be able to detect cover-ups” in a

way that an external auditor might not.166 In addition, a problem-solving

judge could impose requirements that benefit the community by requiring

a company that has committed an environmental offense to individually

provide, or pay for an environmental specialist to provide, free seminars.167

3. Potential Problems with This Argument

The practical application of these strategies may be difficult and

there are certain weaknesses that must be acknowledged and addressed.

An initial argument might be that there are regulatory agencies already
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playing these roles for individuals and corporations. However, the counter-

argument is that by the time the court steps in, regulation by that agency

has failed to work. A second argument may concern the fact that envi-

ronmental crime lacks the clear therapeutic potential that exists when

dealing with mental health issues, drug abusers, or situations of domestic

violence.168 However, the purpose of using a therapeutic approach would

simply be to apply the problem-solving model.169 The usefulness of the

problem-solving approach may extend beyond simply considering the

therapeutic potential of those courts.

Another argument might be that decisions by corporate managers

or individuals to accept jail time or fines rather than comply with statu-

tory mandates may undermine how well the problem-solving model will

work.170 To address this possibility, there should be incentives during a

trial to lessen jail time or monetary fines if a corporation or individual

agrees to take part in the more therapeutic process. This could be deemed

akin to giving substantial assistance to the government.171

A final argument against problem-solving courts is that such a

therapeutic approach is not punitive in nature and therefore does not add

enough to the traditional system to be worth the effort.172 However, the

proactive solutions discussed above regarding education and monitoring

assistance for other companies are applied relatively easily and help pre-

vent future violations, reducing the overall number of traditional trials.

The problem-solving model makes executives ‘useful’ at their own expense

instead of simply levying them a fine or mandating time in prison. Spe-

cialized environmental problem-solving courts may permit swifter reso-

lutions for smaller crimes, reduce docket backlog, improve self-reporting

and monitoring problems, and assure more positive outcomes by making

offenders accountable and further protecting the public.173 For these



506 WM. & MARY ENVTL. L. & POL’Y REV. [Vol. 32:483

174 Lenna Kurki, Restorative and Community Justice in the United States, 27 CRIME &

JUST. 235, 265 (2000).
175 Stephen P. Garvey, Restorative Justice, Punishment, and Atonement, 2003 UTAH L.

REV. 303 (2003) (basing this contention on the opinion that restorative justice cannot

eliminate punishment and that “restoration does require punishment”); see also JOHN

BRAITHWAITE, RESTORATIVE JUSTICE & RESPONSIVE REGULATION 16 (2002).
176 Daniel W. Van Ness, New Wine and Old Wineskins: Four Challenges of Restorative

Justice, 4 CRIM. L.F. 251, 259 (1993).
177 Eric W. Nicastro, Confronting the Neighbors: Community Impact Panels in the Realm

of Restorative Justice and Punishment Theory, 9 ROGER WILLIAMS U. L. REV. 261, 261

(2003). See also Robert Weisberg, Restorative Justice and the Danger of “Community,”

2003 UTAH L. REV. 343, 343 (2003) (stating that “[i]n the language of restorative justice,

‘community’ is the bedrock on which justice stands or the latent source of moral energy

on which justice draws”).
178 Michael M. O’Hear, Is Restorative Justice Compatible with Sentencing Uniformity?,

89 MARQ. L. REV. 305, 306 (2005) [hereinafter O’Hear, Restorative Justice].
179 Paul H. Robinson, The Virtues of Restorative Processes, The Vices of “Restorative Justice”,

2003 UTAH L. REV. 375, 376 (2003).

reasons, its use in the context of environmental crime may prove to be

an effective means of enforcement.

B. Restorative Justice

1. History and Development (Victim-Focused)

In contrast to therapeutic problem-solving courts, restorative justice

focuses on the victim, allowing them a more active role in sentencing. In

the early 1970s, the Mennonite Central Committee workers established

the first “victim-offender reconciliation program” that utilized the concept

of restorative justice.174 Since that time, much of the restorative justice

literature focuses on relatively minor juvenile crime, but some proponents

of the model believe it can apply to adult crime, civil disputes, and large-

scale political conflicts as well.175

Advocates of restorative justice “view crime as more than simply

lawbreaking, an offense against government authority; crime is under-

stood also to cause multiple injuries to victims, the community, and even

the offender.”176 The theory gives a community “a voice in the criminal pro-

cess”177 and calls for a restructuring of the criminal system.178 Restorative

justice can provide restitution to the victim, put “a human face on the offen-

der,” and give “the victim some appreciation of how the circumstances may

have brought the offender to commit the offense.”179 Ideally, restorative
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justice processes will be able “to change an offender’s perspective . . .

[and] make them fully appreciate the human side of the harm they have

done.”180 The goal behind restorative justice is that the restorative pro-

cess can change an offender’s behavior if the opportunity to take criminal

action arises in the future.

Sentencing circles are a specific application of the restorative

justice model. In existence since 1991, sentencing circles are open to all

members of a community who choose to participate in them.181 The com-

munity determines a sentence that possibly includes jail time, though in

practice most sentences are community based and include house arrest or

community service.182 In this way, sentencing circles focus on restoring

and empowering the victim or victims.

Community impact panels are similar to sentencing circles. These

panels promote the values of restorative justice by empowering a com-

munity to stand up against businesses and companies that may seem too

large to confront.183 A “panel consists of one or more offenders, community

members, a trained facilitator [who gives a one-hour training and orien-

tation to those who volunteer], and an out-of-uniform police officer.”184

Offenders must attend following “a judge’s initial determination or a

court approved plea-bargain.”185

2. Application to Environmental Crime

Restorative justice creates a forum in which an “offender meets

face-to-face” with representatives of a harmed community.186 This face-

to-face “meeting involves a facilitated dialogue in which all participants

are given an opportunity to share their views.”187 In essence, this approach

requires less “professional expertise in substantive law, procedure, or

sanctioning.”188 Restorative justice seeks to simplify procedure and put
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the offender and the affected party in direct control over the outcome.189

The restorative process is a unique approach to justice that can be applied

to unique crimes. Therefore, restorative justice principles can work well

when handling specialized types of crime, including corporate and indi-

vidual crimes affecting the environment.

Environmental crime, just like prostitution and vandalism, can

cause the victimization of a community as a whole.190 The restorative jus-

tice model envisions crime as “a violation of people and relationships” that

“creates obligations to make things right.”191 Environmental violations

threaten human and environmental health, and that threat can be con-

sidered a harm which restorative justice may ameliorate. Unfortunately,

the effects of environmental crimes may not be purely local or readily rec-

ognizable. Therefore, the restorative justice paradigm will be most useful

when applied to crimes that result in identifiable harms within a specific

community or that are committed by a specific individual.

In such situations, when a corporate employee causes identifiable

harm, the individual at fault, along with the corporate executives, should

be present to explain the reason for their illegal conduct.192 The members

of the public who represent the community would then express the im-

pact resulting from the corporation’s actions or inactions. In addition to

expressing these views, the participants will seek consensus as to restor-

ative measures to minimize the harm.193 The restorative justice dialogue

occurs in place of judicial sentencing and if no agreement is reached or

the offender chooses not to participate, sentencing will take place in the

conventional manner.194
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3. Possible Problems with This Argument

The sentencing circle and community impact strategies could work

in the context of environmental crime. However, this type of privately-

negotiated dispute resolution can be criticized as being fraught with bar-

gaining inequality,195 and in terms of sentencing corporations for envi-

ronmental crime, that criticism does have some merit. Corporations are

undeniably more powerful than community individuals simply because

they can exert more leverage via political clout, monetary muscle, and

sheer size.

Skeptics also worry that restorative justice does not promote uni-

formity in sentencing,196 since different communities may see different

punishments as appropriate for companies or individuals committing the

same types of offenses,197 such as illegal dumping or filling in wetlands

without a permit. In contrast, formal sentencing guidelines within the

traditional criminal justice system focus on sentencing uniformity, due pro-

cess protection, and ensuring the existence of procedural safeguards.198

Critics contend that these concerns are not fully addressed within the

practice of restorative justice.199

In response, supporters of the restorative justice model ask whether

due process is infringed upon any differently than it is in a plea bargain.200

Plea bargaining circumvents “rigorous standards of due process and proof

imposed during trials”201 and occurs in eighty percent of felony prosecu-

tions.202 Given that a plea bargain involves the acceptability of a sentence

to the defendant, the application of restorative justice sentencing could
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require that, if desired, an individual could reject a sentence in favor of

a traditional trial.203

Furthermore, it is arguable that in the context of environmental

crime, talk is not enough; without some material burden, a corporation will

be sent the wrong message. If the volunteer community members are

sympathetic to the intentions of the corporation or the individual who has

committed the environmental crime, this warning may be justified. For

example, in the case of John Rapanos, volunteers may find a new apart-

ment complex to be more useful than a wetland, offering a lenient punish-

ment.204 This could send a message of complicity which would not deter

people like John Rapanos from circumventing environmental regulations in

the future. Another instance in which this could happen is if a corporation

negligently dumps their waste in violation of the Clean Water Act, while

simultaneously providing services that the community appreciates. In this

case, the community impact panel volunteers may overlook the damage to

the waterways because they feel that it does not directly affect them.

“Restorative justice advocates dream of a day when justice is fully

restorative, but whether this is realistic is debatable, at least in the im-

mediate future.”205 Perhaps, approaching restorative justice as a comple-

ment to the criminal justice system rather than a replacement is the

best starting point in adding to the arsenal of possible types of environ-

mental crimes sentences.206

C. The Question of Double Jeopardy

If the restorative and therapeutic models are applied to environ-

mental crimes, traditional criminal and civil sanctions are still required

to deal with some cases and situations.207 The argument that this imposes

two types of punishment on corporate or individual offenders can be easily

dismissed.
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In Hudson v. United States, the Supreme Court ruled that the

double jeopardy clause, outlined in the Fifth Amendment of the Consti-

tution, only protects against multiple criminal punishments for the same

offense.208 The Court also held that an administrative proceeding is not

a bar to later criminal prosecution since administrative proceedings are

civil, not criminal.209 Restorative justice and therapeutic jurisprudence

approaches carried out through sentencing circles, community impact

panels, or problem-solving courts are not criminal and work toward more

remedial outcomes than criminal punishment.210

As proposed in the Appellee’s Brief in DirectTV, Inc. v. Treworgy,

as long as the goal of the sanction (a civil sanction in that particular

case) is remedial, it does not matter if it has some punitive or deterrent

effects.211 Restorative justice and therapeutic jurisprudence can be

considered as “other social policy options” and constitute “nonlegal crime

prevention strategies.”212 Thus, even if an environmental offender were

‘tried’ through a restorative or therapeutic approach and later criminal

prosecution was initiated, the double jeopardy clause would not bar the

use of a criminal trial.213

CONCLUSION

Since the 1970s, the government and the public have paid in-

creasing attention to the seriousness of environmental crime. The EPA,

the DOJ and the United States Sentencing Commission have utilized
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administrative, civil, and criminal sanctions to deal with these crimes

committed within the scope of corporate duties and also by unaffiliated

individuals. However, the number of environmental crime cases being

heard by courts continues to increase.214 This may be because monitoring

has become stricter and more environmental crimes are being discovered,

or because statutory sanctions are not properly handling the root causes

of why corporations and individuals violate environmental laws.

If the latter is true, it may be that new approaches, such as the

therapeutic jurisprudence and restorative justice theories, are worth a

closer look. Both these models involve a different consideration of “tradi-

tional notions . . . [of] deterrence, rehabilitation, incapacitation, and crime

prevention.”215 In fact, “[i]t is by no means clear that we can persuade

the public to view conduct as wrongful by making it criminal[;]” therefore

utilizing restorative and problem-solving approaches may be even more

useful.216 These models depend on more attention from specifically trained

judges and increased input from the public. Both of these recently devel-

oped specialized approaches may be what is needed to bolster sentencing

possibilities for specialized crimes such as those identified within the

environmental statutes.


